MUNICIPALITY OF

NORTHERN BRUCE PENINSULA

Municipality of Northern Bruce Peninsula
Council Report

Report Number: CAO 21-54
Subject: Cabot Head Road Ownership
From: Peggy Van Mierlo-West, CAO

Date: December 201, 2021

Recommendation:
THAT, Council receives the report titled, Cabot Head Road ownership for information.

Background:

Council requested that staff review the ownership of Cabot Head Road and report back.
Cabot Head Road has deteriorated to which public access is not permitted. There has
been interest for the development of a path/trail for the public to use. A delegation
surrounding this project was presented to Council. The group is continuing to work
towards their goal of a trail and will be presenting this to Council at the January 24t 2022
Council Meeting.

Comments:

Administration directed Middlesbro and Stevens LLP to review the file and history. The
Municipality did build Cabot Head Road, based upon further review the Federal Ministry
of Transportation and the provincial Department of Highways contributed funds to the
project. The Federal Funds were accepted via By-law 750. Historic maintenance to the
road occurred prior to 2001, this is referenced in a 2006 opinion letter from lawyer Don
Greenfield.



Despite this background, none of Cabot Head Road is owned by the Municipality except
a small portion that cross original road allowances. However, By-law 782 is an
expropriation by-law which was passed but not registered. Usually when an
expropriation by-law is passed there is some record of payment to the property owners.
Unfortunately, there is no record of this.

It is Middlebro and Stevens opinion that Cabot Head Road is a highway within the
meaning of the Municipal Act. A Highway is defined under the Municipal Act as;

“a common and public highway and includes any bridge, trestle, viaduct or other
structure forming part of the highway and, except as otherwise provided, includes
a portion of a highway;

According to the Highway Traffic Act a highway is defined as;

"a common and public highway, street, avenue, parkway, driveway, square,
place, bridge, viaduct or trestle, any part of which is intended for or used by the
general public for the passage of vehicles and includes the area between the
lateral property lines thereof”

Hence any restriction of the road use to only include certain activities would require the
road to be closed. As the road abuts the water, consent of the Crown would also be
required. It should be noted that Cabot Head Road is the sole access point for motor
vehicles to all the adjoining lands and their consent is required as well.

It was concluded that the municipality likely cannot restrict the road to pedestrian,
bicycle, and other recreational uses only without formally closing the Cabot Head Road.

Attachments:

Budget Implications:

Municipal Strategic Commitment:

Respectfully submitted:

Teggy Vare Miela-UWest

Peggy Van Mierlo-West,



Chief Administrative Officer
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By-iow 750

3¢ 1t enceted snd 1t is hereby enacted by the [unlcinel Corporation of
the Towmshin of Lindsay,

That the Co.porutl .m of iic Tounmsihly of Limdsay enter into-
agreecnent wlth tihie Dedt of Transdort Dominion of Canala to srovide
& road Lo Wilngfleld Besin Lindsay Townshl) Count, of 3ruce. as fo.lovua.

wilia i the Corporation, for the consideratlon hercinafter

aensloned, has agreed wilth Her Majesty, to do, furnlsi: and sooior:
the woriks, materials, nattcers and things requlred to be done,furnished

ard performed, 1n the nanner hereinafter desciibed, in coacnccetlon wiua

Tt congiructlion of 2 rond froa Dyer's Bay to Wingfield Basln, sobti in
tae Province of ontario, (horoinafter roferred %o oo “"%he so-d roadl},
20 Jrovide ncceas to Calot Head Li_ib -nd Fos ..lo.m iatlon so anliicd,

- ~

(as.olnl vefe red to oo "the sal. station” ), situated at Angfield 3Baslil,
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in the Townsil» of Limdsay, County of 3ruec and Provi.sce o
tiie locatlon of tie sall rood coing inglieated colour o browsn on the s lon
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LT3 thet the artics n
r yith the oth.r, 2. follows;-
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hepeby ¢ vennnt,

I. In this controct tiwe LLowding words shall,unlezs the conbext
require -. @iifeleni meaning, hoave the fallowing necanings,

copectively, that is to say:-
O

shall zeon ane 1o lude the party of the:fivot part as above seosigonatid
or .cseribed, ans 18 succecssc.s onxd ossigns ( duly consonted o under
tils contracy).

“Her l1njesty”, or other words relative thereio, or of like lamport,
shall mean and include the relgning Sovereign or tne Successors or

IAssigns of the Sovereign.




"Englneer”, shall mean the Director, Marine Voris, of the Departacnt

of Trznsport of Cenada or other oificer for the tine being apoolnted to

inspect, supervise or controi the wor:c on behnlf of Her lNojesty.
"liors™ or ".ori#", sr other worcs relotiv: thereto or of ille import 5

shol. mean tie wiole cﬁ the aateriols, wor: o.d sudplies, natter and

things required to,bec fwrnisied, scrformed ond mointaind by the Corporati

2s That the Corsoretion shcll srocccd to construct. the sald road,
wiich gha 1 be on such location that 1t will pass Lmediately adjecent
to the sald station. ; ?

3+ That the Corvoratiosn shall suaply ol naterial, labour, . f
transhortation, supcrvision and serviece in the comstruction ard noint- |
erevnotof the vor:s,

44 That, for ond in consi:crotion of the Drenises and tho construc-

tion acintenonee of the worlis, os estoadlished to the satlsfact%oa of the.
Eugincor, Her llajesty uill »aoy to the Cordorction a sun equal io ity f
Jer cent. (ép;} of the ectual cost of canstructiﬁs\tho sald woris, {!

!
wiiel sun shall not exmeced, 1u any event, the sun ol Two thousand five
unered dollers (2,500.30), pagnent %o Le nade on the uritien ccr;if;catc:g
of the Ingincer thrt tie Corsaration aes nerfor.cd such vors ond nos i
complicd vitlh the teras of this controct ond such cortificate shall be '?
o eonditlon pdrecedent to the right of the Cornorotion to rocc.ve foyment

iron Her Hajest; , oG the Corvoratisn shcll furuish the Enoineer with an 4

-

and il accounts, tosether with siroarting docusents, that ho nay requir

ot

1
5. Thot, in consiceroctlon of tie sold sua not creeeding Two vhousond

Iive hundroed doilars ({2,500.00) o Le poid by iep Majesty to tho Corlo

ction hereby agrees, at its owm cosh o experoe, - nolntain,

renew rnd necd in reosir the galg road, lncituding snow ploughing, 1n

|'|é
perpetuily ana To assume any and all lizbilty or obligation to maintain, s

renew and repalr the said road, inciuaing snow Dloughings il
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6s That the Corvoration snall at all times indearify and save
hoymless Her Maojecty from and ogainst cil clelns and demands, loss, cosBi
damazes, actlons, sults or other srocecdings Dy houLsoCVer aaie, brou{-_,hf‘..'
op prosccuted, in ony manner based upon, occeslolcd Dy or sttritutanle
10 the construction and mointenonce o The worls ond any and all work i_n
cornectlon therewlth or tne cderault of the Corporation in naintaining ork
repairing the szid road, end roaduny spouriten mees, whethoer the vant of F
repalr or melntenance Lo the result of aisfeasance or nonfeansance or ‘
i
otiacrwlse howsoever, or any action talren or thinzes done or mailntoined by }
virtue hereoi, or the exercise in ony nmanner of rights arisling hereundeps J"*
Te Thct 1t 1s undersctoad and agrecd by and between the parties hereto
thet nosthing herein contalned shall entitle the Corporstion to Doynent by?
fier Iz esty as in clause Lo.4 hereof »rivided unless end untll the

necessery funds hove been voted by Parlianent in thot behalf,

T T ey,

8. That thc Corporciion shall zorply with be subjcet to all the termh
3

stipulations cnd concitions contolned in the lebour conditions kerzunto &

ki
amnexed ond the suld lebour conditions shinll ve rend with and fora part of

this contracte

Ye That pursuent to the nrovisions of the :tetute in suell case node

and Lrovided, n. nezber of the House of Coumons cof Conado sholl be |
admitiec to @y share or port of thls contraet, or to wiy beneflt wo b l

criac thereflron.

Pagsed 1n open councll this L'L&;- &y ol August 1502, ,;’
| |
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YOUR FILE NO...c.cocucuun....

OUR FILE Nc?958-1594 -

CANADA : 3
DEPARTMENT OF TRANSPORT &

Ottawa, September 24, 1962,

lirs., Freda Meyer,

Clerk,

ghe Corporation of the Township of Lindsay,
. R, No.

Lion's Head, Onterio.

Dear Mrs. ldeyer:

Enclosed herewith for the records of /
the Corporation of the Township of Lindsasy is i
the duplicate original of Agreement dated Sep- :
tember 19, 1962 and bearing No. 69592 in the :
records of the Department of Trensport, for the ﬁ
construction by the Township of a rozd at Wing- ¥
field Basin and contribution by Her Mz jesty of
50% of the cost, not exceeding $2,500.00.

Yours truly,

JgcpuesyFortier,
Encl. Codnsel.
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'MARINE WORKS BRANCH CANADA OUR FILE No. .0 92271392 ..

7552-1554
DEPARTMENT OF TRANSPORT

OTTAWA, August 3rd, 1962. 4

Mrg, Freda Meyer,
Clerk,

Tovmship of Lindsay,
R.R. #2,

Lion's Head, Ontario.

Dear Mrs. Meyer:

I refer to your letter of July 2lst con-
cerning a grant by the Department of Transport to assist in the
development of a road from Dyer's Sey to Wingfield Basin.

T L o

Enclosed is the originzl and duplicate A
original of the proposed agreement between the Corporztion of the
Township of Lindsay and Her IMajesty The Queen. Please have these
documents executed by the Township of Lindsay and have the com-
pleted duplicate original copy returned as soon as possible.

. Yours very truly,

L.¥. Laing,
Encls. Chief, Aids to Navigation.
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Fublie York Concerped » Cabot Head Light Station, Ontario, E
Daseristion « Construction by the Township of idindsay of :
3

DEPARTMENTAL REFERENCE

a read to provide access to (abot Hasd Light
and Fog Alarm EBtaticn, at ¥Wingfisld Basin,

Township of Lindsay, County of bruce, Untaric, |
and contributden by Her Majesty of 508 of i
ths cost thereof but not excesding $2,500.00 |

FiLe No.

79531580
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THIS INDENTURE made this /92% day ofW.,

One theusand nine hundrad and sixty-two:

BETWEERN-

THE CORPORATION OF THZ TOWNSHIP OF
LINDSAY, Lion's Head, in the
Crtarlor morsinatier Soliod”
"the Corperation®,
Of the First Part;
.= and -
HER MAJESTY THE QUEREN, rdpresented
harein by the Minister of Transport,
hereinafter called "Rar Majsrcty",
Of the Second Part.
WHERBAS the Corporaticn, for the consideraticn
hereinafter menticned, h2s agreed wit'. Her Majest,, to do,
furnish and perform the works, materials, matters and
things required to be done, furnished and performed, in
the manner haereinafter described, in connecticn with tha
constructicn of a road from Dyer's Bay to Winzfield Basin,
both in the Province of Ontario, (her:inafter rafaerrsd to
as "the s3id road"), to provide access to Cabot Head
Light and Fog Alarm Staticn, so callad, (herein referred
to as "the sald station"), situated at Wingfield iasin,
in the Township of Lindsay, County of Fruce and Province
of Cntario, the locstion of tha said road being indiczted
eolouredbrown on the plan annaxad hereto.

ROW TRESRESFORSZ TRIS INDENTURE WITNEISEITH that
the parties hereto hareby covenant, promiss and asra:e,
each with the other, as follows: -

1. 1In this contract the followinz words shall,
unless the context raquirs a differant meaning, have the
following meanings, raspectively, that is to say: =

"Corporaticn®, or cther words relative tharato, or

of like import, shall mean and include the party of the

T S e
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first part as abova designated or described, and {ts
Suceessors and assigns (duly consented to under this
contract).

"Her Majesty", or other words ralative tharateo, or
of like import, shsll mean and include the relgning Sovareign
¢r ths Successors or Assigns of the Soversizn.

"Znginear”, shall mean the Dirsctor, Marins works,
of tha Dapartment of Transport of Can:da or other officar
for tha tims teing appointsd to inspect, supsrvise or
control the works on bghalf of Har Majesty,

"Work™ or "works", or cthar words ralative tharato
or of like import, shall mean the whola of tha matarials,
work and supplies, mattaers and thinzs raguired to ba fure
nished, parformed and maintained by the Corporation,

2. That tha Corporation shall procead to construct the
said road, which shall bs on such location that it will
Pass immediately adjacent to tha said station.

3. That the Corporation sh2ll supply all material,
labour, transportation, supervision and sarvices in the
construction and maintsnance of the works,

Le That, for and in consideraticn of the premisss
and the construction and raintenanca of the works, as
establishaod to the satisfaction of the Snzginaser, Her Hajasty
will pay to the Corporaticn a sum squal to fifty par cent.
(50%) of the astual cost of constructing the sald works,
which sum shall not exceed, in any event, the sum of
Two thousand five huadred dollars ($2,500.0C), paymant to
be made on the written cortificate of the inginaser that the
Corporaticn has performed such work and has complied with
ths terms of this contract and such certificate shall be

2 condition precedent to tha right of the Corporaticn %o

H. 2.
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——————

T s e



W.90.

-3

recsive payment from Ear Fajesty, and the Corporation
shall furnish the Znginesr with any and all nsecounts,
togethar with supporting documents, that he may raquirae.

5 That, in consideration of the said sum not
exceeding Two thousand five hundred dollars (%2,500.00)
to be paid by Her Majesty to thas Corporation, the Corporation
hareby agrses, at its own cost and expansa, to maintain,
renaw and keep in rapailr the said road, includins snow ploughe
ing,in perpetuity and to acsume any and all liability
or obliration to maintain, renew and rapair the said road,
including snow ploughing,

6.  That the Corporation shall at 2ll times indem-
nify and save harmlacss Har Fajasty from and acainst all claims
and demands, loss, costs, damages, actions, suits or other
proceedings by whomsoaver made, broucht or prosscutad,
in any manner bLagad upen, ocersioned by or attributable
to the censtrueticn and maintenance of tha works, and any
and all work in connection therewith or to the default of
tha Corporation in maintaining or repairins tha ssaid road,
and roadway arpurtanances, whether the want of repair or
maintanance ba the resuit of misfeasance or nonfeasance
or ctherwiss howseever, or any sction tzken or things
done or maintained by virtue heraof, or ths axarcisa_in
Any vanner of rights arising hareunder,

7. T at it is understocd and asraed by and betwsen
tha partiss hereto that nothing har:in contained shall
2ntitle the Corporation to peyment by Her Hajasty as in
clause Uos% hersof provided unlezs and until the nacassiry
funds have been votad by Parliamant in that bghalf. |

8« That the Corporaticn shall comply with and be
subjact to all the terms, stipulations and conditicns containe
ed in ths labour conditions herasunto annaxed and the said
labour conditicns shall be resd with and form part of this

‘ay
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contract,
9. That pursuant to the provisions of the statute
in such case made and provided, no membar of the Houss of
Commons of “anala shall be admitted to any shara or part
of this contract, or to any bensfit to arise tharefrom.
IR “ITH<"S WBI'SOF the partles harsto have
executad these Presents the day and vaar first akove
written,
SIGHED,SEALBD AND DELIVERED

}
by the Corporation in the )
prasence of = %

AL Fige

A

SIGNED,S3ALED AND DELIVIASD {
by Her Vajesty in the eesesenin
prasence of - for Finister of Transpecrt,

I, ik
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ratary.

AR L R RN NN RN

@8 P TIPS LIV IBINBIGTTREIS TS




lw»mm.??l
OF THE CORPORATION OF THE TOWNSRIP OF LINDS®
A BY-LAW TO PROVIDE FOR THE EXPROPRIATION OF LANDS

mmmummwmwmmmmn
OF OPENING A HIGHWAY FROM DYERS BAY to CABOT HEAD.

WHEREAS the Corporation of the Township of Lindsay, im the exere
cise of its powers finds it necessary to expropriate certain lends
for the specific purpose of opening & new highway fvom Dyers Bay
to Cabot Head:

AND WHEREAS it is deemed empedient to proceed with such expropria-
tions pursuant to the procedure provided by the Expropriation
Procedures Act, 1962-63, Ontario Statutes:

TOWNSHIP OF LINDSAY, AS FOLLOWS:

i The lands shown on the land plam of the Township of
Lindsay, in the County of Bruce, made and executed by J. C. Milne,
O.L.S., and shown as having been coupleted on the 22nd day of May,
1965, which plan is heveto snmexed and forms part of this by-law,
which lands ave move particularly shown as Part 1, being part of
lot 38, Conmcession XI, E.B.R.; Part 2, being pert of lot 38, Con-
cession X1I, E.B.R.; Part 3, being part of lot 39, Concession XII,
B.B.R.; Part &, being part of lot 39, Concession XIII, E.B.R.;
Part 5, being part of lot 40, Concession XIII, E.B.R.; Part 6,
being part of lot 40, Comcession XIV, E.B.R.; Part 7, being part
of m 40, Concession XV, E.B.R.; Part 8, being part of lot 41,
Concession XV, E.B.R.; Part 9, being part of lot 41, Concessiom
XVI, E.B.R.; Part 10, being part of lot 42, Concession XVI, l.-l.l.F
Part 11, beinmg part of lot 43, Concession XVI, E.B.R.; Part 12, |

being part of lot 43, Comcession XVII, E.B.R.; Paxt 13, being pu't
of iot 44, Comcession XVIL, E.B.R.; Part 14, being part of lot 45,

Concession XVII, EeBoRe; Paxt 15, being part of lot 45, Concession
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L m‘ E;.olo} Part 16, being part of lot 46, Concession XVI, E‘n-‘wl;
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Part 17, being part of lot 46, Concession XVII, E.B.R.; all in the
Township of Lindsay, in the County of Bruce, be and the same are
hereby exprqristed for highway purposes aforesaid, puramat to the
powers of the said Corporation of the Township of Lindsay, s

econtained im part 15 of the Municipal Act, being R.8..0. 1960,

Chapter 249, and amendments thereto, and pursuant to the W
tion Procedures Act, 196263, Ontario Statutes.

2. The Reeve and Clerk of the Corporation of the
Township of Lindsay ave hereby suthorized to ezecute the seid land
plan referved to aforesaid, and to affix thereto the Corporate
ﬁul of the Corporation of the Township of Lindsay, along with the
execution of the said plan by the said J. C. Miime, O.L.S. and the
said Reeve and Clerk are hereby further authorized to vegister the
said land plan in the Registry Office for the Registry Division
of the County of Bruce, 8s executed by the said J.C. Milne, the
Reeve and the Clerk:

3 The said Reeve and/or Clerk be and they are heveby
further suthorized to do and perform all acts, sign nu whu'
&mu and give such notices 2s may be necessary to complete
the arrangements for providing for compensation for sny owner with
whom compensation has not been agreed upom, pursuant to the pro-
cedures set out in the said mupmam Procedures Act.

FIRST READING: o %5

SECOND READING allec, /&5
THISD READING: ./ :«A,y/;.;f
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Members of:
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M. Blyth, O.L.S.

: o ?re&fd 8{:) Bruﬁe 80Lugfies Survey Rgcol;dsﬂolff the (!Ja}'_es
titut . McDowa n,
nsfifufe’ of Suneying ONTARIO LAND SURVEYORS IR N Y

Community Planning Association of
American Congress on Surveying and Mapping MAURICE HEWETT, O.LS. J. C. MILNE, O.LS.

WBKXXX Owen Sound, Ontario 1{(‘\2 - 8th “%I"Aqt T:af*‘t.

P.0. BOX 112, Telephone FRanklin 6-5528

July 15, 1965,

Mr. Donald Mclay,
Reevo of Township of Lindsay,
R. R. # !

Lions Head, Ontario.

Dear Sir:

We are forwesrding to you to-day final plans for regis-
tration of the new Dyers Bay to Cabot Head Road.

Under the Expropristion Procedures Act 1962 - 63 all
that is required to transfer title of the lands shown on
this plen frﬁm the present owners to the Coporation of the
Towr“ﬁln of Lindsay is thst vou compnlete the Township
Council Cert LIJC yte and sigh it 2iong with the Cle
India Ink #nd then take the two linen copies to the I
Office for Regisitration. Your nemes should be printed
also under the signature. Upon registration title becomes
vested in the municipality. DNo deeds and consequently no
descriptions need te prepared,

!

5T

You should possibly seek your solicitors advice in
dealing with any owner with whom compensstion hés not been
agreed upon. However, this need not hold up registration
of the plan.

Care should be taken to protect the linensagainst
water or moisture. The remsining nrints are for the mun-
icipalities use. We can mske more prints of this survey
anytime the township should require them,

Our account is enclosed herewith.

Yours very truly,

Hewett & Milne.

% 4,

Mllhe, O. L.J.

JCM/ss

2egistry



Auvgust 30, 1965.

Mr, Donald Mclay,

Reeve, Township of Lindsay,
R. R. £ 4,

LIOKE HEAD, Ontario.

Dear Donald:  Re: Dyers Bav, Cabot Head road

We have drafted a8 by-law which we enclose herewith
in triplicate, together with one apy of the plan, and
together with Jack Milne's letter.

As arranged, you can pick up the other plans the
next time you are in the office. You should pass your
by~law at the next meeting, or whenever is convenient,
and be sure that you and the Clerk execute the plan and
sut the Corporate seal on it, and then take it to che
Registry Office for vegistration,

After registration, notica is to be given to the
owners with a notice of expropriation as provided im the
Statute, that is, to any owner who has not sgreed to the amount of
compensation. Of course, failure to give a notice does not

invalildate the procedure.

iinder the new Expropriation Procedures Act, it i3 our
apinion that you should not take possession of the land,
however, without settling, or without complying with the
requirement of offering a sum ¢f not less than 50% of the
amount which you estimate that the owner is entitled to.
This can be discussed later. In the meantime, there is
no yeason why the by-law camnot be passed and the plan
registexed.

Yours very truly,
MAC/LJW ‘ Greie & McKerrell,



